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COURT  HOUSE 
GREENFIELD,  MA  01301 

S-2731  S.J.C. 

IN  THE  MATTER  OF  THE  REPORT  OF  THE  SPECIAL  COMMITTEE  ON  LEGAL 

EDUCATION. 

BY  THE  COURT.     In  the  fall  of  1979  this  Court  appointed  a 
Special*  Committee  on  Legal  Education,  chaired  by  Mr.  Ansel  B. 
Chaplin,  to  consider  the  goals  of  legal  education,  with 
particular  reference  to  skills  training  for  lawyers.     The  Com- 
mittee consisted  of  twenty-eight  Massachusetts  lawyers  engaged 
in  private  practice,   legal  aid  work,  or  legal  education.  In 
addition,  the  presidents  of  the  Massachusetts  and  Boston  Bar 
Associations  and  the  chairmen  of  the  Board  of  Bar  Overseers  and 
the  Board  of  Bar  Examiners  served  as  ex  officio  members  of  the 
Committee.     The  Court  appreciates  greatly  the  Committee  members' 
substantial  devotion  of  their  time  and  effort  to  the  task.  We  par- 
ticularly appreciate  the  hours  of  careful  attention  Mr.  Chaplin 
devoted  to  his  Committee's  efforts. 

Late  in  December,   1981,  this  Court  received  a  comprehensive 
report  from  the  Committee.     That  report  stated  that  the  Committee 
had  found  no  evidence  of  pervasive  incompetence  in  the  Massachusetts 
bar  and  that  such  incompetence  as  was  found  was  not  limited  to 
newly  admitted  lawyers  or  to  any  other  particular  grouping  of 
lawyers.     The  report  noted  several  remedial  measures  that  could 
be  taken  to  enhance  the  prospect  of  competence  of  all  lawyers. 
The  Committee  pointed  out  that  the  traditional  practice  of  a 
young  lawyer  affiliating  with  an  experienced  lawyer  or  group  of 
lawyers,  a  de  facto  apprentice  system,  had  been  significantly 
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eroded  because  of  the  sharp  increase  in  the  number  of  newly 
admitted  lawyers  in  recent  years.     In  spite  of  the  increase  in 
clinical  programs  in  law  schools,  the  Committee  concluded  that 
recent  law  school  graduates  generally  lack  proficiency  in  the 
practical  application  of  the  law  for  the  benefit  of  clients.  The 
Committee's  report  addressed  this  problem  and  the  matter  of 
lawyer  competence  generally. 

We  requested  comments  on  the  various  recommendations  of  the 
Committee  and,   in  the  late  spring  of  1982,  we  received  helpful 
comments  from  various  individuals  and  organizations,  including 
the  Massachusetts  Bar  Association's  Task  Force  on  Legal  Education, 
The  Women's  Bar  Association  of  Massachusetts,  Massachusetts 
Continuing  Legal  Education  -  New  England  Law  Institute,  Inc., 
the  Hampden  County  Bar  Association,  the  Massachusetts  Academy  of 
Trial  Lawyers,  and  the  Lawyers  Training  Committee  of  the  Juvenile 
Session  of  the  Roxbury  District  Court. 

The  Court  considered  the  voluminous  material  submitted  to 
it,  and,  in  March,   1983,  we  met  with  representatives  of  the 
Committee  and  of  the  Board  of  Bar  Examiners.     This  statement  of 
the  Court  sets  forth  the  Court's  views  on  the  Committee's  report 
and  suggests  future  direction  on  the  subject  of  the  education  and 
competence  of  members  of  the  Massachusetts  bar. 
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In  its  report,  the  Special  Committee  on  Legal  Education 
made  a  number  of  recommendations.     Some  recommendations  urge 
the  adoption  of  specific  measures  to  improve  the  competence  of 
the  Massachusetts  bar.     Other  recommendations  oppose  the 
adoption  of  particular  measures.     We  accept  certain  of  the 
Committee's  affirmative  proposals.     We  are  not  prepared  at  this 
time,  however,  to  implement  all  its  affirmative  recommendations. 
It  is  our  view  that  decisions  should  be  deferred  on   (1)  whether 
a  permanent  board  should  be  formed  to  provide  continuing 
assistance  "in  the  attainment,  maintenance,  and  enhancement  of 
proficiency  in  applying  law  for  the  benefit  of  clients"  and  (2) 
whether  a  mandatory  practice  course  should  be  instituted,  to  be 
taken  by  each  bar  applicant  prior  to  admission  to  the  bar  of  the 
Commonwealth.     We  agree,  at  least  for  the  moment,  with  the 
negative  recommendations  of  the  Committee.  V 


VThe  Committee  recommended  against   (1)   a  requirement  of  a 
formal  clerkship  after  passage  of  the  bar  examination  and  before 
plenary  admission  to  the  bar,    (2)   mandatory  continuing  legal  edu- 
cation,   (3)   certification  of  self-designation  of  specialists  at 
this  time,    (4)    the  imposition  of  a  specific  experience  requirement 
before  an  attorney  may  try  a  case  in  the  Superior  Court  as  lead 
counsel,  and   (5)   experimentation  with  recertif ication  at  this 
time.     No  strong  contrary  view  was  expressed  on  any  of  these 
five  matters  in  the  comments  received  by  us  from  various  groups. 
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1.  A  Supervisory  Board.     We  believe  it  is  premature  to  create 
a  board  of  general  jurisdiction  to  supervise  and  coordinate 
activities  concerned  with  improving  the  competence  of  the  bar. 
In  time,  when  other  detailed  proposals  have  been  investigated 
more  fully,  we  can  consider  the  question  again.     At  that  time, 
we  can  better  assess  and  define  the  functions  and  responsi- 
bilities of  such  a  board  and  how  its  operations  should  or  could 
be  financed.     We  would  expect  that  such  a  board  would  be  created 
by  action  of  this  Court  and  would  not   (and  constitutionally 
possibly  could  not)   be  created  by  legislation. 

It  is  clear  to  us  that  some  continuing  supervision  will  be 
required  of  the  investigation  and  implementation  of  various 
affirmative  recommendations  of  the  Committee.     We  hope  that 
those  members  of  the  Committee  who  are  willing  to  do  so  will 
continue  to  act  as  an  advisory  committee  to  this  Court  in  the 
area  of  lawyer  competence.     No  doubt  there  will  be  a  need  for 
additional  assistance  from  persons  with  special  interests, 
experience,  and  skills  in  specific  areas  of  proposed  investiga- 
tion.    They  may  be  added  to  the  Committee  or  to  subcommittees 
that  will  be  formed  to  pursue  particular  topics.- 

2.  Mandatory  Practice  Course.     The  Committee  has  placed  great 
emphasis  on  the  institution  of  a  Mandatory  Practice  Course, 
modeled  after  the  existing  Massachusetts  Continuing  Legal 
Education  —  New  England  Law  Institute's   (MCLE-NELI)  "Practical 
Skills  Series."     The  Committee  recommends  a  course  of  "some 
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30-60  hours  of  lectures  and  demonstrations"  with  compulsory 
attendance.     It  recommends  that  the  course  be  taken,  prior  to 
admission  to  the  bar,  by  those  persons  who  have  successfully  com- 
pleted the  regular  bar  examination.  There  is  no  doubt  that  recent 
law  school  graduates  often,  and  perhaps  generally,   lack  the 
ability  practically  to  apply  legal  principles  and  reasoning  for 
the  benefit  of  clients  in  concrete  situations.     We  acknowledge 
that  many  men  and  women  who  are  admitted  to  the  bar  enter  into 
practice  on  their  own.     These  new  members  of  the  bar,  and  no 
doubt  many  new  members  of  the  bar  who  are  associated  with  other 
lawyers,  need  training  in  practical  skills  and  do  not  get  that 
training  through  association  with  experienced  attorneys.  We 
are  advised  that  approximately  one-half  of  the  newly  admitted 
attorneys  do  take  the  MCLE-NELI  practical  skills  course  shortly 
after  their  admission.     We  favor  that  practice  and  encourage 
all  newly  admitted  members  of  the  Massachusetts  bar  who  are  to 
practice  in  the  Commonwealth  to  take  a  practical  skills  course. 

Our  unveil lingness  to  impose  a  mandatory  practical  skills 
course  at  this  time  is  based  not  on  any  idea  that  practical 
skills  training  is  not  beneficial  but  rather  on  the  absence 
of  proof  of  the  case  for  imposing  such  a  requirement.  Such 
a  compulsory  course  would  place  burdens  of  time  and  expense 
on  all  new  members  of  the  bar  and  on  the  Board  of  Bar 
Examiners.     We  do  not  know  what  proportion  of  the  persons 
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who  pass  the  bar,  but  do  not  take  the  practical  skills  course, 
ever  practice  law  in  the  Commonwealth.     Many  new  members  of  the 
Massachusetts  bar  leave  the  State,  go  into  government  or  business, 
or  enter  into  specialized  law-related  activities.     Some  new  lawyers 
may  become  associates  in  firms  or  with  individual  lawyers  who  pro- 
vide satisfactory  practical  skills  training.     For  all  these  persons, 
a  practical  skills  course  may  provide  no  significant  benefit  and 
may  impose  unnecessary  burdens  on  their  time  and  finances. 

Morover,  we  have  not  been  shown  that  any  practical  skills 
course  now  available  in  fact  will  significantly  increase  practical 
skills,  assuming  such  skills  can  be  measured.     In  its  comments  to 
us  MCLE-NELI  notes  that  it  is  "attempting  to  identify  a  means  to 
objectively  evaluate  the  effect  this  series   [the  Practical  Skills 
Course]   has  on  the  ability  of  new  lawyers  to  handle  the  basic 
legal  transactions  taught."     MCLE-NELI  adds  that,   if  such  a  course 
were  mandated,   "attention  should  be  directed  to  further  refinement 
of  both  the  course  design  and  the  development  of  criteria  for  its 
evaluation  ...   It  would  seem  necessary  to  determine,  through 
some  measurement  device,  what  Bar  competence   (or  proficiency) 
consists  of  in  order  to  determine  whether  or  not  its  level  would 
be  affected  by  a  mandatory  skills  component." 

Although  the  Committee  urges  mandatory  attendance,   it  has  not 
recommended  testing  of  the  acquisition  of  practical  skills  by  those 
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taking  the  course.     The  Committee  has  spoken  out  against  mandatory 
continuing  legal  education  for  all  members  of  the  bar  in  part 
"because  there  would  be  largely  pro  forma  compliance  with  atten- 
dance requirements."     We  are  not  certain  that  the  expectations 
should  be  any  greater  as  to  a  mandatory  program  for  newly  admitted 
members  ,of  the  Bar. 

We  have  other  concerns.     (1)   Presumably  any  mandatory  course 
would  have  to  meet  minimum  standards.     This  Court,  or  the  Board 
of  Bar  Examiners,  would  have  to  superintend  compliance  with  those 
standards.     Should  the  course  be  only  one  given  by  MCLE-NELI  or 
some  other  entity?     (2)  Not  all  applicants  will  be  in  equal  need 
of  the  same  practical  skills  training.     Some  may  have  taken 
practical  skills  courses  in  law  school  or  may  have  had  practical 
experience  as  part  of  their  law  school  training.     Trial  practice 
courses,  to  mention  one,  have  become  quite  common  in  Massachusetts 
law  schools.     Should  recognition  be  given  to  the  successful  com- 
pletion of  such  a  law  school  course?     (3)   The  imposition  of  a  require 
ment  that  each  person  admitted  to  the  Bar  take  a  practical  skills 
course  may  put  pressure  on  law  schools  to  provide  such  courses,  if 
this  Court  were  to  recognize  such  courses  as  meeting  its  requirements 
Presumably  such  a  course  would  focus  on  Massachusetts  law.     We  think 
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that  the  question  of  mandating  practical  skills  courses 
should  be  considered  in  connection  with  the  existence  and 
development  of  "clinical  courses"  in  law  schools.  Indeed 
the  entire  question  of  the  extent  to  which  law  schools  themselves 
should  'depart  to  a  degree  from  offering  traditional  courses  in 
favor  of  practice  oriented  courses  is  a  matter  of  considerable 
debate.     (4)    It  may  be  that,  following  a  recommendation  of  the 
Committee  we  discuss  next,  the  introduction  of  a  practical  skills 
component  in  the  bar  exam  itself  will  give  sufficient  impetus 
to  bar  applicants  to  take  practical  skills  courses  in  law  school 
or  outside  of  law  school     (such  as  in  bar  review  courses)  so 
that  no  separate  mandatory  practical  skills  course  requirement 
will  be  needed. 

3 .  Skills  Oriented  Questions  on  the  Bar  Examination .  We 
support  the  Committee's  recommendation  for  continued  study  of 
changing  the  nature  of  the  present  bar  examination  to  include 
formal  testing  of  applicants'   practical  skills  levels.  The 
Committee  acknowledges  that  we  do  "not  know  how  well,   if  at  all, 
we  really  can  teach  or  test  skills  in  a  group  setting."     It  adds 
that,   if  it  is  correct  "that  there  is  no  substantial  evidence  of 
a  'competence  crisis'  within  the  Massachusetts  Bar  at  this  time," 
then  we  can  afford  to  proceed  with  a  measure  of  deliberation  in 
this  area.     Any  study  should  include  an  analysis  of  the  role  of 
law  schools  in  practical  skills  training. 
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With  adequate  advanced  warning  to  applicants  and  on  an 
experimental  basis,  practical  skills  testing  might  be  reasonably 
incorporated  in  the  bar  examination.     The  Board  of  Bar  Examiners 
will  have  to  take  the  lead  in  this  investigation,     but  we  hope 
that  members  of  the  Committee   (or  a  subcommittee  supplemented 
with  others) ,  representatives  of  law  schools,  and  sponsors  of 
bar  review  courses,  will  assist  the  Board  of  Bar  Examiners  in 
its  work.     If  bar  review  courses  become  involved  in 
preparing  applicants  for  the  skills  portion  of  a  bar  examina- 
tion,  "non-mandatory"  skills  courses,  taken  by  almost  all  bar 
applicants,  may  in  effect  be  developed,  because   (we  are  advised) 
well  over  90%  of  applicants  for  admission  to  the  bar  take  bar 
review  courses. 

4.  Voluntary  Mentor  Program.     The  Committee  has  recommended 
that  an  uncompensated,  experienced  lawyer   (a  mentor)  "be  made 
available  for  every  new  lawyer  who  desires  such  a  source  of 
practical  advice  during  the  first  two  or  three  years  of  practice. 
The  Committee  further  proposes  that  there  be  rotating  panels  made  up 
of  experts  in  particular  fields  of  practice,  to  whom  a  mentor  may 
refer  the  new  lawyer  for  assistance.     We  hope,   in  this  respect,  that 
mentors  would  recognize  and  advise  their  charges  that  there  are  some 
complicated  matters  new  lawyers  should  hot  handle  and  should  refer 
to  someone 'more  experienced .     Neither  the  mentor  nor  the  expert 
would  have  direct  contact  with  the  new  lawyer '  s.  clients" 
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-This  proposal  should  be  investigated  further.    We  are  not  yet 
persuaded  of  the  merits  or  practicality  of  a  mentor  program.    (1)  One 
question  is  whether  the  program  need  be  implemented  by  a  board 
of  general  jurisdiction  or  whether  it  could  be  implemented  by  bar 
associations.     An  important  consideration  will  be  the  process  by 
which  lawyers  of  ability  and  experience  are  to  be  selected  as 
mentors  and  panel  members.      (2)   Consideration  will  have  to  be 
given  to  the  means  by  which  the  costs  of  such  a  program  will  be 
paid.      (3)   We  are  uncertain  about  the  merits  of  the  Committee's 
proposal  that  the  attorney-client  privilege  be  extended  to  the 
mentor.     In  fact,  the  matter  of  attorney-client  privilege 
may  be  a  problem  with  respect  to  the  new  attorney's  disclosure 
of  information  to  his  or  her  mentor  without  the  client's  consent. 
(4)   We  are  doubtful  about  the  Committee's  proposal  that  the  new 
lawyer  and  his  or  her  mentor  should  be  exempted  from  "all  liability 
for  consultative  advice  rendered  to,  and  acted  upon  by,  the 
pupil  to  the  client's  detriment,  but  the  Clients  Security  Fund 
should  be  liable  without  fault  for  any  damages  to  the  pupil  or 
the  pupil's  client  proximately  resulting  from  advice  rendered  by 
the  mentor  and  relied  on  in  good  faith  by  the  advisee." 
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The  Clients  Security  Fund  does  not  provide  full  reimbursement 
in  most  cases  and  does  not  normally  provide  funds  to  reimburse 
for  the  consequences  of  "mere  negligence."     We  question 
whether  a  program. designed  to  increase- the  level  of  lawyer 
competence   for  the  benefit  of  clients  should  contain  within  it 
a  protection  of  lawyers  detrimental  to  clients'  interests. 

In  spite  of  certain  problems  we  see  in  the  proposal  as 
made  by  the  Committee,  we  believe  the  subject  should  be  pursued. 
Much  will  depend  on  the  willingness  of  able,   interested  attorneys 
to  participate  in  such  a  program.     It  may  be  that  in  certain 
areas  of  the  Commonwealth  different  approaches  will  appear  to  be 
appropriate.     It  may  develop  that  the  best  way  to  test  the  merits 
of  a  mentor  system  will  be  to  conduct  a  pilot  program  on  a 
limited   (perhaps  county-wide)  basis. 

In  any  event,  we  urge  the  Committee  to  propose  to  the  Court 
the  means  by  which  this  recommendation  may  be  further  studied. 
We  believe  that  various  bar  associations  should  be  represented  on 
any  committee   (or  subcommittee  of  the  Committee)    studying  the 
feasibility  of  a  mentor  program. 

5.  Extended  Continuing  Legal  Education  Courses.     We  favor 
the  Committee's  recommendation  that  appropriate  curricula  be 
developed  for  "a  series  of  extended  postgraduate,  continuing 
legal  education  courses  v;hich  will  enable  lawyers  to  obtain 
postgraduate  certificates"  in  areas  of  recognized  practice, 
such  as  trial  work,  corporate  matters,  estate  planning,  and 
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conveyancing.     The  committee  believes,  and  we  agree,  that  law 
school  participation  in  the  development  of  courses  suitable  to 
particular  areas  of  practice  is  critical.     We  reserve  judgment 
on  whether  a  board  appointed  by  this  Court  will  be  needed  to 
give  focus  and  direction  to  this  effort  and  to  certify  and 
approve  programs.     The  questions  are  whether  the  market  place 
can  provide  sufficient,  qualified  programs  on  its  own,  whether 
board  participation  would  improve  the  number  and  quality  of 
such  programs,  and  whether  board  certification  and  approval  of 
such  programs  would  serve  any  significant  purpose. 

6.  Peer  Support  Panel.     The  Committee  has  recommended  that 
a  Peer  Support  Panel  be  created  to  develop  and  supervise 
individualized  programs  of  remedial  assistance  to  attorneys 
who  have  manifested  repeated  instances  of  incompetent  performance. 
The  profession  needs  a  formal  mechanism,  the  Committee  states, 
to  deal  confidentially  with  matters  of  incompetence  that  do  not 
warrant  "serious  disciplinary  proceedings."     The  thought  is  that 
problems  in  a  lawyer's  practice,  perhaps  due  to  alcoholism, 
drug  dependence,  marital  stress,  or  ill  health,  can  be  handled 
in  a  nondisciplinary  matter.     The  Committee  has  noted  the 
concept  of  "Peer  Review"  developed  by  the  ALI-ABA  Committee  on 
Continuing  Professional  Education  but  has  not  endorsed  that 
specific  proposal  for  Massachusetts.     There  does  appear  to  be 
a  need  for  some  mechanism  for  dealing  with  lawyer  incompetence, 
not  justifying  serious  disciplinary  action, that  comes  to  the 
attention  of  the  Board  of  Bar  Overseers. 
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This  Court  has  already  authorized  an  ad  hoc  committee,  of 

which  Mr.  Chaplin  is  a  member,  to  study  the  matter  of  Peer  Review. 

The  Rules  Committee  of  this  Court  has  held  an  initial  meeting  with 

members  of  that  ad  hoc  committee.     There  are  certain  matters 

that  require  careful  attention,   if  such  a  panel  or  panels  are 

to  be  established,  what  organization  or  court  should  create 

them?    How  would  the  cost  of  peer  review  be  funded?    What,  if 
« 

any,  compulsion  should  there  be  for  an  attorney  to  participate 
in  peer  review?    What  sanction,   if  any,  should  be  imposed  on  an 
attorney  for  failure  to  participate  in  peer  review?    Can  the 
process  be  wholly  separated  from  bar  discipline?     How  would 
problems  of  competency  be  identified?    There  will  be  problems 
of  attorney-client  privilege  and  potential  liability,  not 
unlike  those  discussed  earlier  with  respect  to  the  proposed 
mentor  program. 

In  spite  of  obvious  problems  in  developing  and  maintaining  a  peer 
support  or  peer  review  system,  we  agree  that  the  subject  should  be 
pursued  in  greater  detail  for  possible  implementation  in  the 
Commonwealth.     There  may  be  certain  problems  that  should  be 
dealt  with  by  persons,  such  as  physicians,  who  are  not  attorneys  and 
who  would  not  be  members  of  any  peer  support  or  peer  review  panel.  A 
system  for  sorting  out  problems  and  identifying  the  appropriate 
source  of  support  and  assistance  seems  to  be  essential  to  an  effective 
peer  support  or  peer  review  system.     We  look  forward  to  the  report 
of  the  ad  hoc  committee  now  studying  this  proposal  in  greater 
detail . 
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7 .  Continuing  Legal  Education  Course  Prospectus  and  Rating. 
We  agree  with  the  Committee  that  course  prospectuses  should  be 
prepared  and  should  fairly  disclose  the  degree  of  experience 
the  course  plans  to  assume  on  the  part  of  participants.  We 
reserve  judgment  on  whether  there  is  any  need  for  central  regula- 
tion of  course  descriptions  and  ratings.     The  Committee's  report 
does  not  provide  factual  support  for  central  regulation,   such  as 
demonstrating  that  the  market  place  for  continuing  legal  education 
programs  has  not  or  will  not  work  adequately. 

8 .  Annual  Circulation  of  Materials  Concerning  Changes  in 
the  Law.     We  favor  the  periodic  distribution  of  materials  to  all 
Massachusetts  attorneys  setting  forth  changes  in  the  law.     We  are 
unsure,  however,  whether  the  distribution  should  be  mandatory 

at  each  attorney's  expense.     We  are  not  in  favor  of  an  annual 
certification  by  each  lawyer  that  he  or  she  has  continued  to 
maintain  familiarity  with  developments  of  significance  in  the 
general  practice  of  law.     The  Committee  does  not  recommend  any 
testing  of  the  accuracy    of  such  a  certification.     It  has  not  been 
shown  that  se 1 f -certif ication  by  attorneys  will  produce  any 
significant  benefit. 
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7)  This  court  declares  as  a  matter  of  law  that  the 
Department  of  Public  Welfare  pursuant  to  G.  L.  c.  18,  §  2(B) 
(g)  and  G.  L.  c.  118,  §  2  has  the  duty  to  review  annually  the 
adequacy  of  the  A.F.D.C.  standards  of  assistance  in  light  of 
the  costs,  among  other  items,  of  housing  A.F.D.C.  families  in 
their  own  homes. 

8)  This    court   orders    Charles   M.    Atkins,    as    he    is  the 
Commissioner  of  the  Department  of  Public  Welfare,   to  formulate 


a     revised     standard    of     assistance     that*  complies    with  the 


statutory  mandate  of  G.L.  c.  118,  §  2  and  c.  18,  §  2(B) (g),  and 
that  is  sufficient  to  enable  A.F.D.C.  recipients  to  bring  up 
their  children  properly  in  their  homes. 

9)      This  court   reserves   judgment  as   to  Prayer   No.    4  of 


the  plaintiffs'  complaint  because  such  an  order  would  be 
premature  at  this  time.  Since  the  Department  of  Public  Welfare 
has  in  the  past  failed  to  determine  what  an  adequate  level  of 
assistance  is,  this  court  cannot  anticipate  what  the  reactions 
of  the  Secretary  of  the  Executive  Office  of  Human  Services,  the 
Governor,  or  the  Legislature  will  be  when  confronted  with  a 
specific  dollar  amount. 


